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Hearing Examiner Recommendation, Land Use Development
Permit and Variance, MFOO-01,  Lockwood Place

CONTACT PERSON: Christi Amrine. Craig Bruner, Connie Dunn, Lara  Thomas

SUMMARY STATEMENT: See attached Hearing Examiner (HE) Recommedation
dated 8-8-00, conditions of approval page 15, and site plan per condition A (copies of
cited site plans with dates are attached). Please review tile and full size site plans
available in the Planning Department.

FISCAi-IMPACTS:
Expenditure Required: Budgeted Amount:

RECOMMENDATION: To approve the Land Use Development Permit and Denial of
Variance with HE conditions as outlined within the attached recommendation on page
15. Approved plan would be revised as outlined per adopted conditions of approval as
outlined in the HE Recommendation on page 15.

COUNCIL ACTION:

Action Date:
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RECOMMENDATION

APPLICANT:

TYPE OF CASE:
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SUMhURY OF RECOMMENDATION:

DATE OF RECOMMENDATION:
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East Valley Homes LLP

Concurrent: 1) Variance to reduce side setback Ram  25 to 15
feet. within  the High Density zone; and 2) Land Use
Development Permit for a 29 unit multiple family residential
development (LockwoodPla~e).

DENY  Variance; APPROVE Land Use Development Permit
subject to conditions @Ming  revision of design to meet the
required setbacks)

August 8,200O

INTRODUCTION

East V&y Homes LLP (East  VaUey  Homes), P.O.,  Box 1061, Sultan, Washington 98294, seeks approval
of a Land Use Development Permit for a 29 dwelling unit muhiple  Famiy  project and of a variance to reduce
the  required side yard setback on a portion of the site Tom  25 to 15 feet. East Valley Homes filed the  Master

Land Use Application for the Land Use Development Permit on February 24.2000. A revised apphe&on
was submitted on h&&h  31, 2000. The Sultan Department of Planning and Community Development
(DPCD)  deemed the application complete as of March 3 1.2000.  The application was again revised on July
19,2000,  to include the required variance. (Exhibits 45  and 46)

The subject property is located at 805 Main Street.

The Sultan Hearing Examiner (Examiner) viewed the subject property on July 17,200O.

The Examiner convened an open record hearing on JuIy i7,2000.  The hearinghad to be postponed because
East Valley Homes’ proposal did not comply with minimum required setbacks, East Valley  Homes desired
that its  plan be approved as submitted, East Valley Homes had not filed a Variance application, and  DPCD’s
hearing notices did not mention the need for a Variance. (Exhibits 36a - 36~)  The hearing  was postponed
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to and held on July 3 1,  2000. DPCD gave supplemental notice of the hearing as required by the Sultan
Municipal Code @MC).  ’ (Exhibit 48)

The action taken herein and the requirements, limitations and/or conditions recommended for imposition by
this recommendation are, to the best of the Examiner’s knowledge or belief, only such as are lawful and
within the authority of the Examiner to take and recommend pursuant to applicable law and policy.

ISSUES

Does the application meet applicable cri;eria  for approval of the requested Land Use Development Permit?
Does the application meet applicable criteria for approval of the requested Variance? Do .the “infill
development”.provisions  of Chapter 16.24 SMC apply to this application? Does the application meet
concurrency requirements regarding water service? Is a through driveway required? Is the comprehensive
plan a relevant decision making criterion?

FINDINGS OF FACT

I. East Valley Homes desires to convert the existing single family residence on the subject 1.5 acre site
into a two-unit townhouse and construct 27 additional dwelling units in a total of five new buildings
on the propetty. E&t Valley Homes proposes to provide a 15 foot minimum side yard setback for the
three new buildings that are to be constructed on the north half of the site. That portion of the site
is zoned High Density @ID),  a zone which requires a 25 foot minimum side yard setback Thus, East
Valley Homes also seeks approval of a ten foot side yard setback variance for those three buildings.

2. The site Fronts on the north side of Main Street, one ownership east of 8* Street. The property is
composed of portions of Lots 7 - IO in Hu&on’s  A&&ion to Suflan,  an old 24 lot plat east of 8*
Street on the north side of Main Street. Most of the lots in Hudwn’s  plat were originally
approximately 65 feet wide and 460 feet deep. Most have been divided and recombined over the
years. (Exhibits 9.37,  and 50)  The property is essentially two rectangles which abut one another by
approximately 50 feet. (Exhibit 24a)

A. The west half of the site is 130 feet wide by 220 feet deep, consisting of Lot 7 (which was
originally only 220 feet deep) and the south 220 feet of adjacent Lot 8. That portion of the
property contains a single story, single family residence, detached garage, and barn. .(Exhiiit
50 and site visit)
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B. The east half of the site is 130 feet wide and 290 feet deep, consisting of the north 290 feet
of adjacent Lots 9 and IO.  That portion of the property is undeveloped (with the exception
of a septic tank drainfield  belonging to the property to the east (Pidino)). The east half of the
site abuts (overlaps) the west half by SO feet. (Exhibits 9, 24a,  and 44, testimony, and site
visit)

3. The site is nearly flat. The elevation along the Main Street frontage is 113 feet; the elevation at the
north end of the site is approximately 117 feet. The west half of the site and that portion of the east
half below an elevation of 1 IS feet is within the 100  year’flood  plain. (Exhibits 8 and 50 and
testimony)

4 . The site is surrounded by a varie;;  of land uses:

A. The west half of the site is bordered on its west by a combination retail store/office/single
family residence on the 8* Street/Main Street comer, and a single family  residence and a
single-wide mobile home along 8” Street. It is bordered on its east by a residence and auto
repair shop along Main Street. It is bordered on its north by a two-story duplex which
accesses 8*  Street via a private road. A six foot tall, solid board fence runs along the north
edge of this portion of the site. (Testimony and site visit)

B . The east half of the site is bordered on its west by a single story duplex residence, which
accesses SLh Street via the same private road which semes the previously described duplex.
It is bordered on its north by a 35 foot wide stub public right-of-way which extends north for
approximately 120 feet to intersect with Elm Street’, and by the rear limes of one lot (Lot 3)
and part of the rear line of another lot (Lot 4) in the Co~n@voodEslares  subdivision. It is
bordered on its east by Lot 11 in Hudson k subdivision which contains the Pidino residence.
Finally, it is bordered on its south by the previously described residence and auto repair shop
along Main Street. (Exhibits 37 and 50, testimony, and site visit)

5. The site has a split Comprehensive Plan designation. The portion south of an easterly extension of
the Alder Street alignment is designated Commercial; the remainder to the north is designated
Residential High Density (6 - 12 dwelling units per acre). (Offiticial notice) The Comprehensive Plan
includes policies which encourage residential densities to be reflective of “existing land use patterns”
and “preferences of local residents” as well as location of multiple family developments “without
creating undue congestion or disruption of established single-family neighborhoods.” (Official notice
ofPlan,  p.  LU-17, Land Use Policies II-C and II-D)

2 Sane residents  in Counoywood  Errores  are under the mistaker impression that the 35 foot  wide right-of-way is only  a utility
easemenl.  The urmntrovtied  evidence in this hearing record indicates that it is a dedicated public right-of-way.
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6. The west half of the site is zoned Urban Center (UC); the east half is zoned High Density (HD).
(Exhibit 47 and official notice) The two zones differ in permitted uses, maximum densities and
required setbacks. The UC zone allows townhouses and multiple family dwekings,  but not duplexes.
[SMC  16.12.04O(B)(  l)]  The HD  zone allows townhouses, duplexes, and multiple family dwellings.
[SMC  16.12.030(B)(l)] The maximum permitted density for multiple family dwellings in the UC zone
is 24.0 per acre while it is 20.0 per acre in the HD  zone. [SMC 16.12.040(C)  and 16.12.030(C)]  The
required side setback for multiple family dwellings in the UC zone is 10 feet whereas it is 25 feet in
the HD  zone. [SMC 16.12.040(C)  and 16.12.030(C)]  (The required side setback for multiple family
dwellings in the Moderate Density (MD) zone is 20 feet. [SMC 16.12.020(C)])

1~ East Valley Homes proposes to Convert  the existing single-story, single family residence into~a two-
unit townhouse. The garage and barn will be demolished/removed. Two multiple family buildings
containing a total of ten dwelling units will be constructed to the north of the townhouse. Three
multiple family buildings containing a total of 17 dwelling units will be constructed on the north half
of the site. Fitly parking spaces, 27 covered with storage lockers and 23 open, will be provided. Most
of the parking will be directly in front of the buildings. All of the new butldtngs will be two story  with
gable roof tines. A recreation area will be provided in the southeast comer of the east half of the site,
centrally located to all the units. A central drive will traverse the site from Main Street to its north
end. The proposed plan includes an interconnection of that drive with Elm Street via the 35  foot wide
tight-of-way. The buildings and parking areas will be extensively landscaped. (Exhibits 12,24a, and
24b and testimony)

8. East Valley Homes does not particularly want to create a through driveway between Main and Elm
Streets. The length of the driveway (approximately 500 feet measured 6om either end) requires some
sort ofturnaround to comply with the Uniform Fire Code (WC). East Valley Homes has been told
by City staff that the Fire District No. 5 Fire Marshal will not approve a “hammerhead” turnaround.
East Valley Homes has not proposed a full cul-de-sac (an option not discussed during the hearing),
most likely because of the amount of the site it would occupy. Instead, East  Valley Homes proposes
the through driveway. Neither East Valley Homes nor City staff have discussed with the Fii Marshal
the possibility of making the north entrance an emergency vehicle-only access by installing a gate
across the driveway at that end ofthe property. (Testimony)

9. The proposed development (as reflected by Exhibit 24a) represents absolute maximum density for
the site under current zoning: Each portion of the property will contain the exact number of dwelling
units allowed as a maximum under the SMC. (Exhibit 24a)

1 0 Storm water will be infiltrated into the soil beneath the site. The recreation area will also serve as a
storm water detention area during 100 year storm events. (Testimony) In theory, the probability that
the recreation area will be covered with water during any given year is 1 in a hundred, or 1%.
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11.

12.

13.

14.

15.

The existing residence is presently served by public water and sewer service. Thus, 28 additional
services are required to serve the proposal. East valley Homes has received a City commitment for
24 additional water and sewer hook-ups, (Exhibits 5 and 6) East Valley Homes has requested a
commitment for four additional hook-ups. (Exhibit 41) That commitment has not been received. StafT
testified that a commitment for four additional sewer hook-ups could be issued, but that the City’s
water system was presently capable of providing only two additional hook-ups. East valley Homes
is prepared to delay construction of two dwelling units until the City’s water system has been
upgraded such that the additional two services can be provided. (Testimony)

The SMC requires 48 parking spaces for the number and type of dwellings proposed. East valley
Homes proposes to provide SO spaces, (Exhibit 24a) The SMC requires that the driveway through
the site be not more than 24 feet &de  when adjacent to parking stalls [SMC 16.60.020,~3]  and not
less than 22 feet wide at entrances and exits [SMC 16.60.120(E9].3  The proposed site plan has a 24
foot wide. driveway at its Main Street access, 24 foot wide Ianes abutting parking stalls, and a 20 foot
width elsewhere. (Exhibit 24a)

DPCD issued a Determination of Nonsignificance  (DNS) under the State Environmental Policy Act
(SEPA) on May 27, 2000. Neither the DNS nor the SEPA Checklist discuss what percentage of
traffic  is expected to use the ELm  Street entrance/exit to the site; neither identifies any environmental
impact associated with the E!m  Street entrance/exit. (Exhibit 32) The DNS was not appealed.

DPCD recommends approval of the land use development permit and of the setback variance. Staff
supports the variance on the basis of the shape of the property within the HD zone and its opinion
that setbacks normally reduce as density increases, Staff recommends imposition of 16 conditions,

which include payment of park and traffic impact mitigation fees, and enclosure of the site with a six
foot tall, solid board fence. @hibit  47)

East valley Homes objects to the recommended fencing condition. East Valley Homes believes that
fencing the entire site is unnecessary, that much of the site is already fenced, that other portions have
substantial existing perimeter vegetation, that additional perimeter vegetation is proposed, and that
enclosing the site with a fence would simply hide the landscape vegetation from the neighboring
properties. (Testimony)

I One commenter  (Exhibit 49) cites a code  section which he bclicves  requires a 30 foot minimum width  for the  internal
dnvcway. ll~e cited se&on is SMC 16.28.230(B)(Z).  B provision establwkg muUmum  widths for road rights-of-way
saving lots within a sban  subdivision. That section is not applicable to this case  since no subdivision  of any type  is
proposed Regulations clearly intended to apply to cm  ptiicular type  of action (land division) cannot be tiened  to apply
to another  (multiple family development). Further.  the cited section establishes srandards  for right-of-way width, not for
actual  pavement width.  Even if it did apply. which it does  not. it would not establish a minimum standard for pavemat  width.
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16. Many residents along Elm Street object to the proposed development citing increased trat3!ic impact,
ovefflow parking, safety, and property value concerns. (Exhibits 19a  - 19r,  39, and 40)

1 7 . The Pidino septic system drainfield  easement will be abandoned: East valley Homes will connect

Pidmo to the City sewer system. Pidmo does not object to construction of the multiple family housing
or the reduced setbacks along his property line. (Exhibit 44) The owners of the lots abutting the west
half of the property along 8’ Street have no objections to the proposal. (Etibit 43)

1s. Two members ofthe City’s Design Review Committee reviewed the proposal in February and March,
2000. Neither had any sign&ant concerns; one supports approval of the requested variance. (Exhibit
18)

v

PRINCIPLES OF LAW

Authority
Commercial developments of 20,000 square feet and above, condominiums, multiple family developments,
and manufactured home parks require a pre-decision open record hearing following which the hearing body
forwards a recommendation to the Sultan City Council (Council) for final action. Applications for a Variance
from requirements of the Unified Development Code [Title I6  SMC] also require a predecision  open record

hearing following which the hearing body forwards a recommendation to the CounciI  for final action. [SMC
16.120.050]  The Examiner is charged with the responsibility and authority to conduct the required open
record hearing for both types of applications. [SMC 16.120.050]

Review Criteria
The general review criteria for land use development permits are set forth at SMC 16.120.080(A):

A land use development permit shall be granted if the city council finds, based on substantial
evidence in the record, that the development complies with each of the following criteria: (1)
the development is consistent with the go&s,  policies, requirements, and performance
standards of this unified development code and other applicable laws and regulations; (2) the
development project as proposed incorporates, to the maximum extent feasible. mitigation
measures to substantially lessen or eliminate all adverse environmental impacts of the
development; and (3) the applicant has presented certification that the applicant has filed and
paid aU taxes, penalties and interest, and that the applicant has satisfactorily made agreement
to pay the taxes.

The Local Project Review Act [Chapter 36.70B  RCW] establishes a mandatory ‘consistency” review for
‘project permits”, a term defined by the Act to include “building permits, subdivisions, binding site plans,
planned unit developments, conditional uses, shoreline substantial development permits, site plan review,
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permits or approvals required by critical area ordinances, site-specific rezones authorized by a comprehensive
plan or subarea plan”. [RCW 36.7OB.O20(4)]

(1) Fundamental land use planning choices made in adopted comprehensive plans and
development regulations shall serve as the foundation for project review. The review of a
proposed project’s consistency with applicable development regulations or, in the absence of
applicable regulations the adopted comprehensive plan, under RCW 36.70B.040 shah
incorporate the determinations under this section.

(2) During project review, a local government or any subsequent reviewing body shah
determine whether the items Ii.$ed  in this subsection are defined in the development
regulations applicable to the proposed project or, in the absence of applicable regulations the
adopted comprehensive plan. At a minimum, such applicable regulations or plans shall be
determinative of the:

(4 Type of land use permitted at the site, including uses that may be allowed
under certain circumstances, such as planned unit developments and conditional and
special uses, if the criteria for their approval have been satisfied;

Density of residential development in urban growth areas; and
:; Availability and adequacy of public facilities identified  in the comprehensive
plan, ifthe plan or development regulations provide for funding of these facilities as
required by [the Growth Management Act].

PCW  36.70B.0303

Variance applications must meet four criteria:

1. The variance shall not constitute a grant of special privilege inconsistent with
the limitation upon uses of other properties in the vicinity and zone in which the property on
behalf of which their application was filed is located, and

2 . That the granting of such variance will  not be materially detrimental to the
public welfare or injurious to the property or improvements in the vicinity and zone in which
the subject property is situated; and

3 . That such variance is necessary:
a . Because of special circumstances set forth in the findings relating to

size, shape, topography, location or surroundings of the subject property, to provide it with
use rights and privileges permitted to other properties in the vicinity and in the zone in which
the subject property is located; and
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b . Because for reasons set forth in the findings, the variance. as approved
would contribute signilicantly  to the improvement of environmental conditions, either existing
or potentially arising from the proposed improvement;

[SMC 2.26.120(C)]

vested Rights
The vested rights doctrine would likely apply to applications for Commercial developments of 20,000 square
feet and above, condominiums, multiple family developments, and manufactured home parks  because oftheir
similarity to both building permits and conditional use permits:

”

“Washington does adhere to the minority rule that a landowner obtains a vested right to
develop land when he or she makes a timely and complete building permit application that
complies with the applicable zoning and building ordinances in effect on the date of the
application, Our vested rights rule also has been applied to building permits, conditional use
permits, a grading permit, and a [shoreline management] substantial development permit.”
[Norco  Cotrstiction  v. King Connry, 97 Wn.2d  680, 684, 649 P.2d  103 (1982).  citations
omittedJ

Therefore, this land use development permit application is vested to the regulations as they existed on March
3 1, 2000.

The vested rights doctrine does not apply to variance applications

Standard of Review
The standard of review is preponderance of the evidence. The applicant has the burden of proof

Scone of Consideration
The Examiner bas considered: all of the evidence and testimony applicable adopted laws, ordinances, plans,
and policies; and the pleadings, positions, and arguments of the parties of record.

DISCUSSION

Among the other issues raised by this application are two which are of general applicability: Do the “intill”
provisions of Chapter 16.24 SMC apply? And is the Comprehensive Plan an applicable review criterion?

The provisions of Chapter 16.24 SMC do not apply to tots such as that in the East Valley Homes application.
The purpose section ofchapter  16.24 SMC describes the circumstances in which its provisions are to apply.
It states that “At the time of enactment of the unified development code” certain conditions existed which


















